
IN THE UNITED STATES BANKRUPTCY COURT
FOR THE WESTERN DISTRICT OF VIRGINIA

ROANOKE DIVISION

IN RE: )
)

JASON EDWARD GILLENWATER ) CASE NO.  12-71022
)

Debtor. ) CHAPTER 7
______________________________________________________________________________

MEMORANDUM DECISION

The Debtor filed a voluntary petition for relief under Chapter 7 of the Bankruptcy

Code on May 25, 2012.  On June 29, 2012, the Debtor filed a Homestead Deed in the Clerk’s

Office of the Circuit Court of Wise County, Virginia that claimed the following property as

exempt under the Code of Virginia § 34-4, as amended:  “Reimbursed money to mother, Joyce

Gillenwater, payment made 2/2/12 claimed as exempt $3,000.00.”  

On July 25, 2012, the Trustee filed an Objection to Exemption stating that the

Debtor was not in possession of the $3,000.00 he paid to his mother on February 2, 2012 and,

therefore, did not retain a sufficient ownership interest in those funds to be able to file a

homestead deed as to them.  The Debtor filed a Response to the Objection asking that the

Objection be overruled.  The Debtor asserts that he retains an interest in all property that is

property alleged to be part of the bankruptcy estate, specifically any property alleged to have

been transferred to someone alleged to be an insider within one year of the bankruptcy filing

date, and that he is entitled to exempt such property by a properly filed homestead deed.  There

is no allegation that the homestead deed was improperly filed or that the amount claimed exceeds

the amount the Debtor is entitled to claim.

On September 4, 2012, the parties filed a Stipulation of Facts waiving the

presentation of evidence and argument and requesting the Court to issue a ruling.  The
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stipulations state that, on June 28, 2012, the Debtor appeared at the meeting of creditors required

by 11 U.S.C. § 341.  At the meeting of creditors, the Debtor testified that he paid $3,000.00 to

his mother, Joyce Gillenwater, to repay a debt to her and that the payment occurred within

twelve months prior to the filing his of case.  Further, the stipulation states that, at the time the

Debtor filed his petition and at the time he claimed his homestead exemption, the Debtor was not

in possession of the $3,000.00 he paid to his mother on February 2, 2012.  Finally, the stipulation

notes that the Trustee filed an Objection to the Debtor’s claimed exemption within 30 days after

the conclusion of the meeting of creditors and that the sole basis of the Trustee’s Objection is

that the Debtor was not in actual physical possession of the $3,000.00 paid to Debtor’s mother

on the date he filed the homestead deed.

Prior to the scheduled hearing on the Trustee’s Objection, the Court sent both the

Trustee and Debtor’s counsel a copy of the Court’s prior decision in In re Conley, Case No. 7-

02-05116-WSA-7 (Bankr. W.D. Va. July 30, 2003), and In re Matney, Case No. 7-02-04796-

WSA-7 (Bankr. W.D. Va. July 30, 2003).  Counsel agreed to submit the matter to the Court

based on the pleadings and stipulation of facts and waived the opportunity for either oral or

written argument on the matter.  Accordingly, the matter is ripe for decision.

CONCLUSIONS OF LAW

This Court has jurisdiction of this matter by virtue of the provisions of 28 U.S.C.

§§ 1334(a) and 157(a) and the delegation made to this Court by Order from the District Court on

July 24, 1984.  Determination of the validity of a Debtor’s claim of exemption of property from

the bankruptcy estate when challenged, as is the case here, by a duly and timely filed objection is
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defined as a “core” bankruptcy proceeding pursuant to 28 U.S.C. § 157(b)(2)(B).  The Court

further concludes that it has constitutional authority to enter a final order upon such an objection

because the determination of the extent of the bankruptcy estate and any exemptions from it is

essential to the administration of the bankruptcy estate.

This Court has previously dealt with the precise issue presented here in a 2003

decision in the combined cases of In re Conley and In re Matney. At that time the Court did not

publish its decision, but the recurrence of the same issue in this case persuades the Court that it

should have done so.  Neither party in the present case has presented any argument as to why the

Court’s prior analysis was mistaken then or is no longer valid due to any legal developments

since then.  The Court’s own review has not disclosed any subsequent decisions or statutory

amendments which would supercede the ruling made in the 2003 decision.  Upon the rationale

there set forth, the Court will sustain the Trustee’s objection.  For the convenience of the parties

and any reviewing court, a copy of that decision will be attached as an exhibit to this Decision. 

The portions of that decision which are applicable to the issue raised by the Trustee in this case

are hereby incorporated by reference.  An order to such effect will be entered

contemporaneously herewith.

This 18th day of September, 2012.

_______________________________________
UNITED STATES BANKRUPTCY JUDGE
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